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* Lived at home with biologic parents

e Onthe rl:n,: of “incident” was “fi "“,’"
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Incident History - 2

¢ Found baby:
*  With milk coming from his mouth and nose
* Not moving

¢ Gray

”

* “Violently” jerks baby from his crib, may have “shaken
him to try and wake him

¢ Gave two-handed, two-thumb CPR

graythim

* Admitted to hospital via emergency department
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Diagnostics
* Admission CT:

* Bilateral SDH

« Bilateral SAH

¢ Ventricular hemorrhage

¢ Spinal canal SDH

* No prevertebral soft tissue edema

* Normal Coags

Di i

* NEXT DAY — Ophthalmologic exam:

e Severe bi i
Sever V.Wb

|+ Noosseouslesionsonfultbodyradiographs————
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| Hospital Course |

= Declining clinical-course; including:

 Diabetes insipidus

|« Respiratoryand multi-organ failure

* Died c. 37 hours after his “collapse

Autopsy Findings

* Hemorrhage beneath slap mark

* No scalp hemorrhages

* No skull fractures

* No EDH

* Basilar-predominant SDH

* Histologically 3-4 separate bleeding events

Aut Findings

|+ PatchySAHincludingacuteandremote — |

* Severe cerebral edema

* No cerebrocortical contusions

« Noint! [k Lh h
NO-Rtraparencnymainemorrnages

[+ Extensive anoxic encephalopathy

« DAI (interpreted with APP staining as VAI)




- Autopsy Findings
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- Fioalh " (with focal . \
Fanretnar nemorriages (Wil 10Car iror siairiingy
* No macular folds
* Noretinoschisis

. ntic nerv + (with focal
Extensive-optic nerve sheath-hemorrhages{with-foeal

Autopsy Findings

* Neck removal was performed and reported as showing:

* Dorsal root ganglia hemorrhages
* Post-ganglionic nerve root hemorrhages
¢ Perineural soft tissue hemorrhages with patchy

positive iron staining
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The Review (1)

 First consultant received and reviewed all of the medical
discovery evidence, including histologic slides and imaging
studies

¢ Focused on aging of SDH, RH and ONSH

+ Conclusion:

w ”

R, dbhut didn’t o ch
Recognized but aian tincorporate cnronic

[ leptomeningeal process
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Slide F: Dura, sella
turcica (skull base)

Dura with Healing and Fresher SDH,
And Positive Iron Staining

e Positive iron staining (blue):
S .z minimum 48-72 hours old

R
L

Dura with Healing and Fresher SDH:
Positive Iron Staining in Both
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Subarachnoid Hemorrhage (SAH):
Inflammation and Early Fibrosis

Fresher SAH with
inflammation

Organizing SAH
with early fibrosis

Slide B5
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The Review (2)

ME NEVICW (4)
H Lid +1a1] + Hahle + A
Histology slides-initially-not le-to-second
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+ Confirmed acute, subacute and old subdural
hemaorrhages

+ Confirmed severe neck injury

* Did not identify natural diseases or other findings

10
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* The original opinions were REASONABLE

|+ (Withhesitation) agreed with theopinions |

¢ That (as much as is possible) the conclusions

appeared correct

The Review (2)

* Recuts and “unstained” slides became available

« Second consultant was asked to continue reviewing
the slides

« Was given funding for “special stains”

11



Subdural Hemorrhage Timeline

IC SUBDURALLS) 'SUBAGUTE SUBDURALFS]
1204172014 - 27262015 211272015 - V1272015
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T T T T T T T
12212001 WaR01E wzos, 2212018 2neizms R0E aneizns Waerzts

Chronc subdurai hemorrhaga (esimatod range)
Subacute subaural hemanmage (estimated range)

Acute subdurai hamarmaga estimatid range)
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* Requested permission to re-examine the brain

The Review (2)

« The specimen was sent to our lab for examination

» Re-examination consisted of:
» Photography of each remaining tissue fragment
« Extensive (70) submission of tissue for histologic

evaluation

13
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< Diagnosed:

¢ Acute on chronic meningitis

The Review (3)

* Severe, end-stage vasculitis

* Acute and chronic subdural and subarachnoid
hemorrhages

* Multifocal cerebral infarctions including
* Cerebral cortex

* Basal ganglia

10/8/2018
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The Review (3)

* Retinal hemorrhages due to meningitis/vasculitis

* Explained that the retinal hemorrhages were the
result of the meningitis

10/8/2018

The Review (3)

* Opined that the neck findings could be explained by
violent strike delivered by father as described

18



Severe retinal hemorrhages in infants with
aggressive, fatal Streptococcus pneumoniae meningitis

Juan Pablo Lopez, MD," Jorge Roque, MD,” Jorge Torres, MD,” and Alex V. Levin, MD, MHSc*
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Retinal hemorrhages in children occasionally accompany bacterial
meningitis, usually due to hemaphilus or meningococeal organ-

were subsequently positive for . pueummoniae sensitive to
all antibiotics.

isms. The be intraretinal, usually in the posterior
pole of the eye and few in number, or, mare uncommonly, subhya-
loid or vitreous. L itis, i
intravascular coagulation, or intracranial hypertension. We repart 2
preumoniae meningitis.

Case 1

J AAPOS 2010; 14(1):97-98

Ophthalmolag) lation revealed predominantly
intraretinal hemorrhages too numerous to count througt
out the retina biluterally in a radiating pattern from

tic nerve to the h

vein occlusic

The State’s Response

¢ The meningitis is the result of shaking

. * However, post-traumatic meningitis in

children is most commonly associated with

basilar skull fracture.

— The State’s Response —————————————————————

= Ifconsultant the child MUST have been |
1tsare correct, the ct

abnormal before his collapse — BUT NO SIGNS AND

SYMPTONMS WHAISOEVER

19



Reproduced from irishhealth. th-eye-sight/infar

[ g

The setting isan ic sign in young children resulting from upward-gaze
paresis. In this condition, the eyes appear driven downward, the sclera may be seen between the upper
cyelid and the iris, and part of the lower pupil may be covered by the lower eyclid. Pathogenesis of this
sign is not well understood, but it seems to be related to i with ion of
periaqueductal structures secondary to increased intracranial prmsun:.l However, it can also be transiently
elicited in healthy infants up to 7 months of age by changes of position or removal of light (benign setting-
sun phenomenon). The benign form might represent immaturity of the reflex systems controlling eye
movements >

Reproduced CIMAJ. 2006 Oct 10; 175(8): 878.

10/8/2018
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| Case Went to Trial

* The State’s experts cited:

* As evidence of definite impact, with or without shaking

21
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* They were the result of ongoing abuse

* The diseased vessels were prone to breakage from

trauma

Case Went to Trial

* Despite agreeing with consultants’ opinions, and having
no literature support for his opinions relating the natural
disease to trauma, he maintained that this death was a

homicide

| Case Went to Trial

* Meningitis d‘légn05|s was treated as It it was entirely

fictitious or at best incidental and unrelated to COD

[+ This was “clear-cut” NAT / AHT

22



| Case Went to Trial

10/8/2018

4

i i3
atherwasacquittead

Consultation: Assessing the Sufficiency
of the Evidence

* The consultant conducts retrospective reviews based on
evidence provided, usually from the retaining counsel, who
is not a medical expert (even if trying to play fair with the

evidence)

ation: Ne th [ en
A UIOH . ASCo5oHIg tHE OUHICICHG)

of the Evidence

* When confronted with evidence that does not reasonably

when to ask for more

23



10/8/2018

. documents/

|+ Photo; h
graphs

Imaging studies

= tissue

« Special stains /IHC

-

I pathologist (or treating clinician, diagnostic radiologist, etc.) |

Consultation: Need to consult with
Treating/Autopsy Physicians?

* Is such consultation appropriate?

« If you don’t, you will be cross-examined to show that you
have a closed mind, and didn’t avail yourself of the
chance to get info from the source.

« If you do, you will be accused of collusion or trying to
exert undue influence, because of your obvious bias.

* Physicians may believe they cannot speak with you, or
must have their legal counsel or the prosecution in the
meeting. They may fear being undermined or sabotaged.

« Retaining counsel may fear revealing newly developed
contrary evidence or trial strategy.

= +h =i T £ =
recognize- wnen-theevidence suppiieaisinsuiticient

Ash hould} 2 criticaloi f

evidence likely exists but has not been provided.

Ask for it!

24



* In this case, the defense consultation process discovered and

* That chronic disease (in an infant) was shown to explain the major

finrﬁng and-the cause of death to-the original of
7 Y 8! i

| theautopsy pathologist and Coroner. |
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Consultation: Evolution of Analysis of
Evidence and Diagnostic Opinions

« The search for the best explanation involved work by two FP
experts, and did not follow a linear path of discovery

* In fact, both experts originally conceived of this as a trauma case, and likely a
traumatic death

« Evolution of opinions/diagnoses by consideration of newly
developed evidence is not tailoring an opinion to benefit the
party that hired you.

Y W

eur

athologistinitiallv-cooperated with the
atf g Heiat perated HE

* He was presented with evidence of the chronic disease that

nvplninnd the Finrling and the death

25
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that he posited between the disease and the cause of death

« Even after conceding (including under oath) most of the

rli:gnncfir conclusions from the consultants, he testified that

-

P T P ~ PRSI bl
|+ Did he still have a sufficient basis to offer such an opinion to an

degree of professional certainty?

Trial Strategy and Presentation

* The expert consultant must inform the attorney of how the
medical evidence will support or refute the theories of the
case by both the State and the defense, so counsel can
decide how to present the evidence, and be prepared to
contest opposing evidence with sound medical inquiries

* The consultant must be able to translate that evidence into
testimony readily understandable by ordinary citizens sitting
as jurors

Trial's 'p -

creating demonstrative presentations that show the

probative features graphically (including things not familiar

toregutarfolks,-e-g-, photomicrographs}

= mdmg the attorneyin crafting trial strategy does NOT mean

L e L
snaaing tne trutn

* The expert must control the limits of opinions

| andtestimonybasedonsoundmedical |

principles and knowledge

26



consultants presented the medical evidence to ajury,

SUDJECTTOCroSS-EXaimtiation(anG-presentation-0r tne-5tates

| evidence to thatjury)

* The jury acquitted the defendant

«The fi d fthe leeal and dical

41 n
Ihe functions ana pr of the legal ana

systems are not always congruent, nor should they be

Consultation: Involvement in Collateral Processes?

* However, in consideration of the medical and judicial
evidence, the consultants believed that the existing death
certification was in error, and approached the Coroner to
consider amending it

* No response

* This attempt to intervene was made only after the
completion of the trial, in part to avoid even the appearance
of the experts advocating for the defendant, or to be
exerting undue influence inappropriately

10/8/2018
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